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Reserve Additions

A.

Introduction

As part of the Federal Government's Gathering Strength response to the Royal Commission
on Aboriginal Peoples (RCAP), the Lands and Trust Services (LTS) sector of Indian and
Northern Affairs Canada (INAC) is working with the Assembly of First Nations (AFN) to
review its business lines under the AFN/INAC Joint Initiative for Policy Development (the
Joint Initiative). The Joint Initiative identified the 1991 Additions to Reserves/New Reserves
(ATR) policy as an early priority under its work plan.

First Nations who participated in national ATR focus groups and regional involvement
processes have identified a number of First Nation needs, including objectives that could be
achieved in the short-term, as well as those that could be worked on in the future.
Therefore, like all the Joint Initiative reviews, options for ATR are being structured in three
stages; short-term improvements, medium-term transitional and long-term fundamental
changes. Since it was a First Nations’ priority, the substantive work on ATR under the
Joint Initiative began well ahead of the other business lines being reviewed. As a result, the
first Joint Initiative report to the AFN Annual General Assembly and INAC in 1999
recommended that short-term operational changes be made to facilitate the processing of
more “straightforward (ATR) policy proposals” and that “INAC officials pursue the steps
necessary to secure these changes through the INAC and Government of Canada approval
mechanisms”.

As a result, an ATR Joint Initiative Working Group was formed in the fall of 1999 to pursue
these short-term improvements, while preparing policy options for longer term review. The
result was two products. The first product is a short-term package, which includes this
policy bulletin, along with a First Nations’ ATR communications toolkit and process mapping
improvements. These initiatives all seek to enhance First Nations’ involvement in the ATR
process. The second product is an ATR Discussion Paper on potential future policy
directions prepared for initial First Nations’ comments at the Joint Initiative National
Gathering in Winnipeg in June 2000.

In keeping with the mandate for short-term improvement received in 1999, the objectives of
this policy bulletin are to:

1. clarify the existing (1991) ATR policy, as embodied in INAC’s Land Management
Manual, since the 1991 ATR policy, as written, was not viewed as setting out clear
policy statements in a number of key areas and has therefore been subject to
different interpretations; and,

2. clarify where the policy and practice should facilitate and allow for more routine
reserve addition proposals, instead of the “one size fits all” approach in the 1991
policy for handling both routine and complicated proposals.
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It should be noted that this bulletin does not change the basic, underlying framework of the
1991 policy or create new policy precedents. The reason for not changing the basic policy
structure is that there is no mandate from INAC or the AFN at this point in time, due to the
need for further consultations before such a mandate can be provided. Rather, this bulletin
is intended to clarify the current policy to achieve consistent interpretation and
implementation across the country, in accordance with the above short-term objectives.

As a result, this bulletin contains both the shortterm improvements First Nations asked for
(as directed by the AGA in July 1999) and the remaining elements of the 1991 policy (largely
with respect to the treatment of new reserves - see Section E and Annex C). Full scale
policy consultations on the remaining elements of the 1991 ATR policy which are not
changed by this bulletin may evolve over the longer term as the Joint Initiative continues its
work. Such consultations would need to involve a broader audience of both First Nations
and third parties.

As noted above, the short-term improvements found in this bulletin were based on the views
of First Nations expressed at national ATR focus groups. It also benefitted from subsequent
technical input from First Nation ATR practitioners in some regions (whose views were
solicited by AFN Regional Coordinators and regional INAC officials) and from First Nation,
provincial and municipal government representatives who attended national workshops on
communications and process improvements in the area of ATR. The short-term
improvements found in this bulletin also reflect a large number of the recommendations from
First Nation participants at the Joint Initiative National Gathering in June 2000, e.g., with
respect to community additions and the need to expand reserves for economic development
purposes.

Since the environment policy with respect to ATR was not considered to require any
significant revision at this time, it is not included in this policy bulletin. Therefore, references
to environmental practices in each Annex contained in this bulletin must be read in
conjunction with Part 2, “Environmental Considerations”, Sections 9.5 to 9.9 of Chapter9,
INAC’s Land Management Manual, as amended from time to time.
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B.

Authorities

1.

There is no statutory authority under the Indian Act or any other federal legislation to
set aside land as a reserve. Instead, lands are granted reserve status by federal Order
in Council (OIC) pursuant to the Royal Prerogative, exercised by the Governor in
Council, which is a non-statutory authority.

The Federal Real Property Act and its regulations apply to the transfer of land into
federal title, outlining relevant authorities and requirements goveming this stage of the
process. This legislation, however, does not deal with the actual granting of reserve
status to land.

Before seeking reserve status from the Governor in Council, or Minister under Bill C-14
and other proposed Claims Implementation legislation, either the Regional Director
General (RDG) or Deputy Minister (DM) must first grant an Approval in Principle (AIP)
to a proposal. An AIP itself represents INAC’s decision to recommend a proposal to the
Minister for consideration of reserve status through a submission to the Governor in
Council. An AIP can be granted with or without conditions, since land purchases and
other steps may have to be subsequently completed before a final recommendation for
OIC is made.

RDG’s have delegated AIP authority for all Legal Obligations, and Community Additions
proposals which meet the ATR policy and site specific criteria for those categories
outlined in this bulletin. New Reserve/Other Policy proposals are not delegated to
RDGs for AIP. Any New Reserve/Other Policy proposals which RDGs are prepared to
recommend, require Deputy Minister (DM) AIP.

This policy bulletin is issued under the authority of the Minister, HQ INAC, and is
effective as of September 27, 2001.

It forms part of INAC’s Land Management Manual, Chapter 10, Additions to Reserves;
and replaces Part 1, Sections 9.1 to 9.49 inclusive of the Additions to Reserves policy
dated November,1991 (previously Chapter 9, INAC’'s Land Management Manual.)

For this bulletin, references to environmental practices in each Annex must be read in
conjunction with “Environmental Considerations”, Part 2, Sections 9.5 to 9.9 of the1991
ATR policy, Chapter 9, INAC’s Land Management Manual, as amended from time to
time, which remains in effect.
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C.

Definitions

1.

10.

“‘ATR” is a short-form generic term referring to proposals for additions to reserve or
new reserves.

"Addition to reserve” or “reserve addition" means a proposal for the granting of reserve
status to land which is within the service area of an existing reserve community (see
definition of “service area” below);

“‘New reserve” means the granting of reserve status to land which is not within the
“service area” of an existing reserve community;

“‘Reserve community" means the locality where the First Nation members reside on a
reserve, comprised of physical infrastructure, community services and installations;

“Service area” means the geographic area ‘generally contiguous’ to an existing reserve
community within which existing on-reserve programs and community services can be
delivered, infrastructure extended and installations shared, at little or no incremental
cost;

"Approval in Principle" (AIP) means INAC’s decision to recommend a proposal to the
Minister, for consideration of reserve status through a submission to the Governor in
Council. An AIP can be granted with or without conditions. It is given by either the
Regional Director General (RDG) or the Deputy Minister (DM). Where conditions are
attached to the AIP, they must be satisfied before an order in council (OIC)
recommendation can be made;

"Environmental Impact Assessment" (EIA) means a process to identify and evaluate all
potential environmental impacts that may occur as a result of a planned project on land
being proposed for an addition to reserve or a new reserve. These are conducted in
accordance with the Canadian Environmental Assessment Act and its regulations;

"Environmental Site Assessment" (ESA) means an analysis of a property proposed for
addition to reserve or new reserve with respect to past and present uses, as well as on-
site and off-site activities that may have the potential to affect the property’s
environmental quality, including the health and safety of occupants/residents;

“First Nation” and “Band” can be used interchangeably for the purposes of this bulletin
as a “Band” defined under the Indian Act.

"Lands reserved by notation" in the territories are not covered by this bulletin. However,
where a proposal in the territories is for a formal reserve established by OIC as defined
by the Indian Act, this bulletin applies;
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11.

12.

"Municipality" means a city, town, village or other built-up area with municipal authorities
and includes a rural or urban municipality, as defined in relevant provincial legislation;

"Royal Prerogative" means the power of the Crown, as represented by the Governor in
Council, to take action as an exercise of its executive power. Setting aside reserves is
one such power and it is exercised by the Governor in Council acting through an OIC
at the request of the Minister of INAC.
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ATR Process Overview

The following is a general overview of the review/approval process for ATR proposals (see
Annex D of this bulletin for more detailed procedures):

1.

2.

10.

11.

First Nation forwards a BCR to INAC regional office.

Based on the BCR request, confirm in which of the three categories a proposal belongs

(“Legal Obligations”, “Community Additions” or “New Reserves/Other Policy”).
Review/apply the relevant site-specific criteria (outlined in Annexes A-C of this bulletin).
Consult province, municipality, other affected government departments.

Review and recommendation by Regional ATR Committee.

RDG AIP or rejection and in cases where the Deputy Minister’s approval is required,
review/recommendation by the HQ ATR committee followed by Deputy Minister AIP or

rejection.

Ensure any conditions attached to the AlP/complete surveys and other land transaction
requirements are satisfied.

Prepare and forward Order in Council recommendation and submission to the Minister.
Minister recommends draft Order in Council to Privy Council.

Order in Council is approved or rejected.

Register transaction in the Indian Lands Registry.

Notify First Nation and affected third parties.
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ATR Policy Categories

The first step in reviewing an ATR proposal is to confirm in which of the following three
categories a proposal belongs: “Legal Obligations”, “Community Additions” or “New
Reserves/Other Policy”. Since the process and application of the ATR site-specific criteria
depend on how proposals are categorized, this is an important step. Separate site-specific
criteria are set out for proposals falling under each of the three ATR policy categories in
Annexes A - C of this bulletin. An overview of the general principles underlying the site-
specific criteria is provided in Section F of this bulletin.

11

Legal Obligations

This category recognizes that Canada must fulfill its legal obligations to

First Nations. It addresses proposals that seek reserve status for land based on
specific claim settlement agreements under Treaty Land Entitlement (TLE), Specific
Claims, court orders or legal reversions of former reserve land. Unless stipulated in a
claims settlement agreement or other legal document, there is no legal obligation to
grant reserve status to a particular parcel of land. Once a legal obligation involving a
reserve land component is identified as the basis for the reserve proposal, the next step
is to apply the site-specific criteria set outin Annex A. Subject to satisfying the
requirements in the applicable claim settlement agreement or other legal document, as
well as the site-specific criteria in Annex A, INAC will normally recommend reserve
status for proposals based on this category.

Claims Settlement Agreements

When a reserve proposal is based on the provisions of a settlement agreement, the first
step is to carefully review the agreement for those provisions directing how this
obligation will be implemented. There may be specific provisions setting out
requirements that must be met, such as references to geographic location, program
costs, environmental conditions, etc. Where the criteria/requirements in Annex A are
inconsistent with or conflict with the provisions in a settlement agreement, the
provisions in the settlement agreement override the criteria/requirements set out in
Annex A to the extent of the inconsistency or conflict. It should be noted that claims
settlement agreements may apply the ATR policy fixed in time (as of the date of the
agreement), or apply the ATR policy as amended from time to time. This is important
for purposes of reviewing a proposal.

Most claim agreements specify a specific parcel(s) of land or a general land selection
area. They also contain specific reference to any potential capital funding entitlements
associated with these selections, or clearly state there is no capital funding entitlement.
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In those fewer cases of already settled specific claims where the settlement agreement
is silent on land selection, the ATR policy is that it must involve an addition to reserve
rather than the creation of a new reserve, unless the region has determined, with
Department of Justice advice, that the understanding of the parties at the time of the
agreement was different. Where the agreement is silent on capital funding entitlement,
the ATR policy is that there is no such entitlement.

1.2 Court Orders

Although uncommon and therefore not set out as a separate annex in this bulletin,
INAC may have to process a reserve proposal based on a court order, directing that
land be granted reserve status. Court orders normally do not provide much, if any,
detail on how the proposal should be processed or how the ATR policy should apply.
INAC regions must therefore consult with the Department of Justice on how to
implement a court order.

Although extremely rare, there may be court orders which actually grant reserve status
to a specific parcel or parcels of land which have been the subject of a legal dispute.
Where a court order includes specific direction, these directions must be followed in
close cooperation with the Department of Justice.

It should be noted that cases other than those decided by the Supreme Court of
Canada can be appealed to the nextlevel. INAC staff should therefore contact the
Department of Justice litigator on a file to determine when to implement a court order
which either directs that reserve status be granted or which actually grants reserve
status to land.

1.3 Legal Reversions

This category covers non-discretionary reversions of former reserve land where the
original expropriation/transfer documentation included a specific and express reversion
clause providing for the return of the land to Canada for the purpose of granting reserve
status when the land is no longer required for the stated purpose (e.qg., for railways,
roads, etc.). As a matter of policy, INAC also includes reversion clauses which provide
for the return of land to Canada when no longer required for the original purpose (but
which do not specify returning the land to reserve status).

Where there is no reversion clause at all, the proposal is treated as a proposal under
either the “Community Additions” or “New Reserves/Other Policy’ category, depending
on whether it would be an addition or a new reserve.
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It should be noted that reversions resulting from the restrictions in the Railway Act will
not fall under this “Legal Reversions” policy unless there was also an express
reversionary provision in the order authorizing the taking for railway purposes. Where
there is no such reversionary clause, such proposals may be considered under either
the “Community Additions” or “New Reserves/Policy” category (depending on whether
such proposals result in an additions to reserve or new reserves).

This “Legal Obligations” category also includes ATR proposals for land which is being
accepted in exchange for lands being expropriated or transferred under s.35 of the
Indian Act.

2. Community Additions
This category recognizes that there is a class of routine proposals seeking the addition
of land to an existing reserve community (as opposed to the establishment of a new
reserve). See “Definitions”, Section C of this bulletin for relevant definitions.

Additions to reserve proposals under this category are based on:

(i) normal growth of the reserve community through expanding the existing reserve
land base;

(i) natural geographic enhancements of the existing reserve land base; or
(iii) returns of unsold surrendered land to the existing reserve land base.

For consideration under this category there can be no incremental costs to INAC
beyond the region’s existing, approved budget allocation.

Where a proposal falls under this category and satisfies the site-specific criteria set out
in Annex B, INAC will normally recommend reserve status.
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21

2.2

23

Normal Community Growth Additions

Community growth proposals to expand the existing reserve land base can be the result
of the reserve community/capital planning process or result from the availability of land
which would meet a reserve community’s short or longer term requirements. These
additions to reserve proposals are based on the normal growth of the existing reserve
community (e.g., resulting from an increase in the on-reserve population). Examples of
community growth purposes include housing, schools, churches, recreational areas,
community buildings, community economic projects, etc..

Geographic Additions

This heading covers additions to reserve proposals based on geographic
enhancements to the existing reserve community’s land base. They can arise from
small adjustments for road right-of-ways, land accretions, etc..

The most common are road right-of-way corrections (i.e., where the land was previously
taken or surrendered for a road right-of-way but adjustments are needed after
construction is finished); natural accretions of land to a reserve boundary (adjacent to
an ocean, lakes, rivers or streams); or, a geographic in filling (within or adjacent to the
existing reserve boundaries) where the addition would enhance the physical integrity of
the reserve community.

Where natural accretions of land to a reserve boundary (adjacent to an ocean, lakes,
rivers or streams) may be involved, INAC should consult the Department of Justice on

how to proceed.(*/t should be noted that not all accretions involve the ATR process, boundaries are
constantly being adjusted along the banks of rivers and these adjusted boundaries are considered the
reserve boundaries)

Unsold Surrendered Land Additions

This category involves addition to reserve proposals for unsold surrendered land to be
returned to reserve status. Where such proposals involve additions to reserves, i.e.,
within the service area of the existing reserve community (as opposed to the creation of
new reserves) and they meet the site-specific criteria outlined in Annex B of this
bulletin, INAC will normally recommend reserve status.

Where a proposal involves the retum of unsold surrendered land which would create a
new reserve, it would have to be considered under the “New Reserves/Other Policy”
category of this bulletin, and would be subject to the site-specific criteria outlined in
Annex C of this bulletin.

10
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3.

3.1

3.2

3.3

3.4

3.5

New Reserves / Other Policy

This category covers all proposals which are not “Legal Obligations” or

“Community Additions ” proposals under this bulletin. Within this category, the 1991
ATR policy is highly restrictive and/or requires extensive analysis and “justification” of
proposals under the site-specific criteria outlined in Annex C of this bulletin.

The types of proposals covered under this category therefore include:

the establishment of new reserves for social (e.g., residential, institutional) or
commercial purposes (where for example, the policy requires that First Nations
demonstrate that the benefits of a proposal cannot be substantially achieved by some
other means, i.e., under another form of land tenure);

the establishment of new reserves resulting from provincial land offerings or new
reserves resulting from unsold surrendered land not within the service area of an
existing reserve community (where for example, the benefits would have to be matched
against federal cost implications and other site-specific criteria);

the establishment of new reserves for landless bands/communities or to relocate
existing bands/communities outside existing reserve boundaries;

additions to reserves or new reserves proposals resulting from legal obligations,
(e.g., claims settlement agreements) where the proposal goes beyond the commitment
in the relevant legal agreement (e.g., in terms of funding, land selection etc.); or

community additions proposals with unresolved questions of community need, funding
source, etc..

11
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F.

Principles for Site-Specific Criteria

For each of the three major policy categories in this bulletin, this bulletin includes an annex
outlining the site-spedific criteria applicable to each one. The following are the guiding
principles underlying these criteria:

1. Aboriginal and Treaty Rights.

The ATR process must respect Aboriginal and Treaty rights. First Nations are
encouraged to ensure that other affected First Nations’ interests in an ATR proposal are
considered. It is possible that other First Nations or Aboriginal groups may have an
Aboriginal or Treaty right to land proposed for reserve by a First Nation under this policy.
In the specific claims settlement context, these interests will normally have been
identified and addressed during the land selection process. However, a First Nation or
Aboriginal group may assert previously unidentified Aboriginal and Treaty rights when a
First Nation proposes land for reserve status. These assertions must be addressed and
in such cases departmental officials should consult the LTS Lands and Environment
Fiduciary Management Strategy, as amended from time to time, to determine how to
address that potential interest.

Where there are competing or overlapping claims on land by Aboriginal groups, the

First Nation seeking reserve status must consult with all such groups, and INAC staff
should consult with Specific Claims, Comprehensive Claims or the Federal Treaty
Negotiation Offices, as appropriate. As soon as possible, therefore, Aboriginal groups
who are either involved or potentially involved must be notified, so that these groups
have the opportunity to discuss and clarify their respective interests and work together to
resolve any potentially competing or overlapping interests.

2. Community Relations.

ATR proposals share the characteristics of community boundary adjustments of
provincial municipalities (i.e., change in community authority), but also involves change
in land title and jurisdiction (from provincial to federal). Therefore, the normal local
communications and consultation requirements of municipal boundary adjustments are
compounded in the case of ATR proposals, especially since the on-reserve regime is
often unfamiliar to surrounding communities and other third parties who may be
involved. These issues can be further complicated in existing urban or otherwise
populated areas where commercial projects are involved.

All of this means that an early and healthy dialogue led by the First Nation is required
between the First Nation, the public and affected individuals and interest groups to
increase awareness and deal with potential issues.

12
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3. Provincial/Municipal Relations

3.1 Unless a land acquisition involves Federal Crown land, granting reserve status
changes jurisdiction from provincial and municipal to federal. Provincial and municipal
jurisdiction over the land generally disappears and the land becomes subject to the
Indian Act and First Nation by-laws. Reserve proposals may therefore potentially impact
on provincial and municipal governments and this requires that these levels of
government have an opportunity to express their interests.

3.2 Provinces and municipalities must therefore be advised of an ATR proposal within
their jurisdiction and must have the opportunity to express their views on the proposal.

3.3 In recognition that First Nation communities and non-First Nation communities live
side by side, the federal government promotes a “good neighbour” approach. This
involves First Nations and municipalities sitting down together to discuss issues of
mutual interest and/or concern in the same way neighbouring municipalities must do in
relation to one another. Where requested by the municipality in whose boundaries the
reserve is proposed to be located, or by the First Nation, there is a requirement for the
First Nation and the municipality to negotiate in areas such as joint land use planning/by-
law harmonization, tax considerations, service provision and future dispute resolution.
However, municipal governments do not have a general or unilateral veto over the
granting of reserve status.

3.4 The requirement to negotiate means that both parties must engage in discussions
based on good will, good faith and reasonableness.

3.5 The need for discussions may be with respect to ATR proposals within the
boundaries of a municipality (in which case consultation/negotiation leading to
agreement may be necessary); or with adjacent/abutting municipalities (where
consultation alone may be necessary).

3.6 The First Nation making the ATR proposal has the primary role in leading
discussions and negotiations, as the governing body seeking to extend its governance
jurisdiction into that of the province or the municipality.

3.7 Upon a First Nation’s request, INAC may have a role in providing technical support
to the First Nation during discussions/negotiations with affected provinces and
municipalities. Canada is not a party to any concluded First Nation-municipal
agreements.

13
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4. Good Title Transfer and Third Party Interests in Land

4.1 Appropriate surveys, proper land descriptions and title searches must be done for
every ATR proposal.

4.2 Additionally, lessees, subsurface right holders and other third parties may have legal
interests in the land proposed for ATR or have a legal right of access to the land or a
legal right to use the land, e.g., through leases, licences, permits, easements, rights of
way, efc..

The change in title and jurisdiction involved in granting reserve status to land is a
complicating factor affecting third party interests which does not occur in otherwise
similar municipal boundary expansions. Once the land becomes a reserve, these
interests will be subject to federal jurisdiction and the statutory regime of the Indian Act.
This often involves negotiating an agreement to purchase the interests outright or to
ensure that the interests remain in force and effect on the land once it is granted reserve
status.

These third party interests must therefore be dealt with prior to the acquisition of land by
INAC or the granting of reserve status. In regions where claims implementation
legislation applies, it may be possible for First Nations to conduct a
referendum/designation vote addressing third party interests on land being proposed
under a claim before the land is granted reserve status. Otherwise, the First Nation can
only designate the land after the land becomes reserve.

5. Financial Implications and Funding Sources

5.1 An ATR reserve proposal may potentially impact on INAC and other federal
government programming. Additions to reserves and new reserves must be affordable
and the funding sources for any anticipated costs must be identified before an AIP can
be given.

INAC funding impacts may include increased requirements for investments in capital
and maintenance funding to service the new or expanded reserve land base. (e.g., both
core and non-core funding for construction of roads and road maintenance, new
schools, extension of subdivisions, sewer and water, etc.), as well as ongoing program
funding (to support social programs, health services, education, etc.), to serve any
potential increase in the on—reserve population.

14
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Therefore, unless the potential funding requirements are not immediate and/or the
First Nation is willing to acknowledge that future requirements will only be met as funds
become available through the normal budgetary process, funding requirements need to
be forecasted and the source of funds identified. The funding source can be from the
First Nation’s available funding allocation from INAC, First Nation’s own resources, or
other (e.g., from a province offering land to a First Nation).

For Claims ATRs, incremental funding entitlements should be provided for in or at the
time of the claim settlement. For Community Addition proposals, funding requirements
must be met from the First Nation itself or the INAC regional office’s budget. As a resuilt,
the ATR policy promotes good long-term community and financial planning in advance
of specific ATR proposals.

6. Good Environmental Practices.

Once land becomes reserve, the First Nation and INAC take on a number of
environmental responsibilities. This means that both parties need to ensure that land is
not contaminated by its former or anticipated uses. Where there is any degree of
contamination, it must is assessed and, if necessary, remediated according to the
planned use of the land.

The requirement to assess the past and future environmental condition of proposed
reserve land is based on concern for the health and safety of First Nation members who
will reside on and/or use the land and on the budgetary concern that the clean-up of
contaminated lands can be extremely expensive.

The environmental requirements outlined in each annex to this bulletin must be applied
in accordance with Part 2, “Environmental Considerations”, Sections 9.5 to 9.9 of
Chapter 9, INAC’s Land Management Manual, as amended from time to time, since Part
2 remains in effect and applies to all ATR proposals.

15
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G.

References

1.

10.

INAC’s Land Management Manual, as amended from time to time. This bulletin fooms
part of Chapter 10 of the Manual and, except for Part 2 (“Environmental Considerations”,
Sections 9.2 to 9.5, Chapter 9, INAC’s Land Management Manual), replaces Chapter 9
of the Manual in its entirety.

Part 2, “Environmental Considerations”, Sections 9.2 to 9.5 of Chapter 9, INAC’s Land
Management Manual, as amended from time to time.

“Additions to Reserve Policy: Criteria for proceeding in cases of disputes on tax loss”
directive, dated November 17, 1997 (issued by: Director, Lands, INAC HQ).

Bulletin 10-01, April 1,1999, Acceptance of Mineral Rights for a Reserve Addition re.
‘Slivers’, Chapter 10, Land Management Manual, as amended from time to time.

INAC’s “Addition to Reserve Communications/Consultation Checklist” as amended from
time to time;

INAC’s New Bands and Band Amalgamations Policy, 1986, revised 1991.

Contact: Revenues and Royalties and Band Governance Branch, INAC HQ.
Tel: (819) 953-0231.

Canadian Environmental Assessment Act and regulations, as amended from time to
time. See also Environmental Assessment General Procedures (IIAP),
October 1995, as amended from time to time;

INAC’s Lands and Environment Fiduciary Management Strategy,
(dated January 2, 1994), as amended from time to time;

Treasury Board Real Property Management Policy Manual, as amended from time to
time.

Federal Real Property Act and regulations, as amended from time to time. See also
INAC’s Section 3 Authorization for the Exercise of any Power Given by or under the
Federal Real Property Act, signed by Minister Ronald A. Irwin, June 2, 1995, as
amended from time to time.
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11.

12.

13.

14.

15.

Canada Lands Surveys Act and regulations, as amended from time to time. See also
Framework Agreement between Lands and Trust Services, INAC and Legal Surveys
Division, Natural Resources Canada, Feb 6,1998, registered in the Indian Land Registry
under Instrument No. 258930, for the type of land description requirements for reserve
land transactions, including additions/new reserves.

Contact: Manager, Surveys, LTS, INAC HQ. Tel: (819) 994-6743.
INAC’s Indian Lands Registration Manual, as amended from time to time.

Contact: Registrar, Indian Land Registry, INAC HQ. Tel: (819) 997-8123.
Geographical Names Board of Canada (formerly Canadian Pemmanent Committee on
Geographic Names (CPCGN); Principles and Procedures for Geographic Naming, 1990;
Ministry of Supply and Services, ISBN 0-662-57902-X. Also CPCGN Strategic Plan,
November, 1993.

Contact: Project Manager, Geographical Names Board of Canada, Centre for
Topographic Information, Natural Resources Canada HQ. Tel: (613) 992-3892.

Indian Taxation Advisory Board for information on First Nation/municipal tax/service
agreements and models.

Contact: Ottawa Office: Tel: (613) 954-9972;
Kamloops Office: Tel: (250) 828-9857

For information on this bulletin or to obtain any of the above-noted references, please
contact the following:

INAC Headquarters:

Manager, ATR Section, HQ Lands Directorate/LTS.
Tel: (819) 994-2990

INAC Regions:

Atlantic Region: Manager, Lands, Envionment and Natural Resources
Tel: (902) 661-6257

Quebec Region: Manager, Lands and Resources
Tel: (418) 951-8810 Fax (418) 648-3930
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Ontario Region: Manager, Lands Negotiations
Tel: (416) 973-6234

Manitoba Region: Manager, Lands and Resources
Tel: (204) 984-0908

Saskatchewan Region: Manager, Lands Advisory Services
Tel: (306) 780-6003

Alberta Region: Manager, Statutory and Fiduciary Services
Tel: (780) 495-2563

B.C. Region: Manager, Lands
Tel: (604) 666-0335

Yukon Region: Manager, Lands and Trust Services
Tel:(867) 667-3356

NWT Region: Manager, Environmentand Lands
Tel: (867) 669-2611
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Annex A
Site-Specific Criteria for Legal Obligations Proposals
(Treaty Land Entitlement, Specific Claims
and Legal Reversions)

1. General

1.1 These criteria apply to proposals that seek reserve status under specific claim
settlement agreements (Treaty Land Entitlement, Specific Claims), as well as to
legal reversions of former reserve land (where the original expropriation/transfer
included a specific reversion clause returning the land to Canada when the land is
no longer required for the original purposes, e.g., railways, roads, etc.).

1.2 In order to implement a court order, INAC regions must consult with the
Department of Justice.

1.3 Where site-specific criteria are covered by claim settliement agreements, the
provisions in such agreements take precedence over any of the site-specific
criteria in this annex.

1.4 Where settlement agreements are silent on land selection, the ATR policy is that
proposal must involve additions to reserve (as opposed to new reserves).

1.5 Where settlement agreements are silent on funding entitlement, the ATR policy is
that there is no such entitlement.

1.6 In cases of legal reversions, proposals can result in additions to reserves or new
reserves. It should be noted that reversions resulting from the restrictions in the
Railway Act will not fall under the “Legal Obligations/Legal Reversions” policy of
this bulletin unless there was also an express reversionary provision in the order
authorizing the taking for railway purposes. Where there is no such reversionary
clause, such proposals may be considered under either the “Community
Additions® or “New Reserves/Policy” category (depending on whether they result
in additions to reserves or new reserves).

1.7 Regions, and, where applicable, specific claim negotiators, should ensure that
any communications planning with the First Nation is addressed well in advance
of land selections by the First Nation.
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2. Environmental Site Assessment (ESA)

2.1

2.2

As directed by Treasury Board policy, an environmental site assessment shall be
conducted for any land acquisition. Therefore, an environmental site assessment
must be done for any ATR proposal in accordance with Part 2, “Environmental
Considerations”, Sections 9.5 - 9.9, Chapter 9 of INAC’s Land Management
Manual, as amended from time to time, to determine the state of the existing site.
The policy aims to determine what past or present activities might have
adversely affected the site, and to have the previous/current user(s) correct these
conditions prior INAC acquiring the land and setting it aside for the use and
benefit of the First Nation(s).

Proposed ATR submissions should also include an estimate of the costs of an
environmental site assessment, if INAC has determined it will pay for such costs.

3. Environmental Impact Assessment (EIA) for Any Project

3.1

3.2

Pursuant to the Canadian Environmental Assessment Act (CEAA), a federal
authority must carry out an environmental impact assessment before it exercises
any prescribed power or authority, duty or function, which would enable a project
as defined under that Act to proceed either in whole or in part. Therefore, if there
is a known project proposed on the land to be set aside as reserve which triggers
the application of CEAA, CEAA requires that an environmental impact
assessment (EIA) be carried out for these proposed activities. Note that it is the
project proposed for the land under consideration for ATR that may trigger CEAA,
not the Governor in Council Order creating the reserve. The EIA report will
normally be prepared by the project proponent, under the direction of the First
Nation and the department. Please note that this assessment is for future
proposed activities, and is different from the environmental site assessment
required under paragraph (2.1) above, which is for past or current activities which
took place on the land and which may have contaminated the land.

Refer to Part 2, “Environmental Considerations”, Sections 9.5 - 9.9, Chapter 9,
INAC’s Land Management Manual, as amended from time to time.
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4,

Financial Implications and Funding Sources

4.1

4.2

4.3

4.4

4.5

Proposals which require an increase to the department’s A - base will generally
not be approved, except in cases provided for in claim settlements or treaty/egal
obligations. Funding issues cannot be used to frustrate a legal ATR once the
legal commitment has been made. Therefore, increases that might be required to
approved INAC budgets, and appropriate sources of funds to facilitate legal
ATRs, should be identified prior to signing the relevant claim settlement
agreement.

The short-term and long-temm financial implications of proposed additions to
reserves/new reserves should therefore be reviewed by the parties and
appropriate provisions contained in the concluded claim settlement agreement.
Provisions will vary depending on whether the land is already identified prior to
claim agreement ratification or if the First Nation will proceed with land purchases
after ratification, as well as on the potential lapse of time before the land is
acquired.

Where a claim setlement agreement is silent on incremental costs, the ATR
policy is that there is no funding entitlement associated with the addition to
reserve or new reserve with respect to transaction costs, as well as infrastructure,
housing, and other capital costs. These must be identified and addressed in the
agreement.

Ongoing operational and program costs, unless otherwise provided for in the
claim settlement agreement, must be sourced from the region’s operating budget.
Once this internal resourcing process has been completed to the satisfaction of
all parties the First Nation’s proposal can be given approval in principle.

Therefore, regions have the responsibility to forecast non-discretionary claims-
related ATR pressures resulting from such agreements through INAC’s financial
management system so that they are in a position to respond to individual legal
requests without delay.
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5. Other Federal Govemment Departments/Agencies

5.1

The cost implications of ATR proposals for other federal govemment departments
and agencies should also be provided for in the claim setiement agreement.
Since these pressures cannot be used to frustrate a legal commitment to reserve
creation, First Nations should be informing other federal departments and
agencies of potential operational pressures in advance of potential reserve
creation, i.e., preferably, before claim settlement agreements are concluded.
Notice of proposed individual additions however should be given, as a courtesy,
to other affected federal government departments or agencies, e.g., Health
Canada, the RCMP, etc. Three months should be allowed for a response.

6. Existing Encumbrances

6.1

6.2

6.3

6.4

6.5

Land to be acquired under an ATR proposal may be subject to either existing
legal interests in the land or existing rights to use the land. Examples of such
encumbrances are leases, licences, permits, easements, rights of way, etc. The
claim settlement agreement should provide how these interests will be treated.

In order to determine what, if any, encumbrances there are, INAC should ask the
Department of Justice to arrange for a title search to be done against the land
which is the subject of a proposal.

These encumbrances, which are legal interests in or rights to use the land, are
distinct from the non-legal issues or concerns that a municipality or other third
party may raise and should not be confused with such issues.

Where such encumbrances are not addressed in the settlement agreement, they
should be minimized to the extent possible by the time the land is granted reserve
status. This will allow the First Nation to enjoy the intended benefits from its
proposed land use. If necessary, a limited degree of encumbrance is acceptable,
as long as it does not affect the First Nation’s proposed land use and does not
conflict with the Indian Act, e.g. short-term licences granted under the Federal
Real Property Act or provincial grants of subsurface mineral rights.

Existing encumbrances must be specifically identified and mechanisms for
dealing with them must be determined in conjunction with the Department of
Justice prior to the proposed acquisition by INAC. Encumbrances include both
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10.

6.6

Access

7.1

registered and unregistered interests/uses (where such unregistered interests are
known).

Unless otherwise provided for in the claim setilement agreement, consistent with
the objective of speeding up the ATR process, consideration should be given to
taking title to the land subject to the existing interests/uses, as opposed to
negotiating the revocation of such interests/uses and their conversion into an
interest/use under the Indian Act. On this last point, if a third-party is concemed
over the legality and/or certainty of its interest or right to use the land, another
technical option is to create the interest/use under the Federal Real Property Act
(FRPA), set the land aside subject to the FRPA interest/use and then convert the
interest/use into an Indian Act transaction once the land has reserve status.

Where third party land would be "landlocked" by the addition to reserve or new
reserve, legal access over the proposed reserve is to be negotiated, as a legal
conveyancing requirement, by the First Nation before agreement in principle is
granted. The need for access to utilities should also be negotiated with respect to
the proposed reserve land. Upon First Nation request, INAC may lend technical
assistance in support of the First Nation’s negotiating lead.

Contiguity of Multiple Parcels

8.1

Where more than one parcel is proposed to be set aside as reserve, parcels
should be contiguous/adjacent to one another.

Parcel Boundaries

9.1

9.2

Where relevant, the boundaries of additions/new reserves should follow natural
water boundaries.

Parcel boundaries shall be described in accordance with the February 6, 1998
INAC/NRCan agreement on legal descriptions. See “References”, Section G, in
this bulletin.

Mines and Minerals
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10.1 Where the First Nation is not conducting the land purchase, INAC shall ensure
that the First Nation Council is advised of any exclusions with respect to mine and
mineral rights.

10.2 If a third party has subsurface rights for the parcel of land to be set aside as
reserve, access over the reserve to exercise those rights, or a buy-out of those
rights must be negotiated prior to the lands being granted reserve status. Upon a
First Nation’s request, INAC may provide technical assistance in support of the
First Nation’s lead in negotiations.

11. Provincial Considerations

11.1 The affected province must be consulted in writing on the potential impact of an
ATR proposal on provincial programs and services. Any issues must be resolved
and documented by written correspondence prior to finalization and ratification of
the specific claim settlement agreement or other legal agreement, especially
where the proposed reserve land has already been identified. However, if these
consultations occur only at the time when the subsequent ATR proposals are
being processed, or when a proposed land selection is made, then three months
must be given to the province to express any views. Subsequent discussions
however should not unreasonably delay the addition.

11.2  Where a First Nation selects land under a claim involving the return of unsold
surrendered land, in Ontario, this requires the concurrence of Ontario, since the
land is under provincial title under the provisions of the Indian Lands Agreement
(1986).

11.3  While the First Nation has the lead role in discussions with provincial
governments, upon request from the First Nation, INAC may have a role in
providing technical assistance in support of that lead.

12. Municipal Considerations

12.1 General:

In recognition that First Nation communities and non-First Nation communities live

side by side, the federal government promotes a “good neighbour” approach.
This involves First Nations and municipalities sitting down together to discuss
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12.2

issues of mutual interest and/or concern. W here requested by a municipality or a
First Nation, there is a requirement to negotiate arrangements in such areas as
joint land use planning/by-law harmonization, tax considerations, service provision
and future dispute resolution.

The potential requirement to negotiate in these areas means that both parties
must engage in discussions based on good will, good faith and reasonableness.
Note that the need for discussion may be with respect to ATR proposals within
the boundaries of a municipality (where consultation/negotiations leading to an
agreement may be necessary) or with adjacent/abutting municipalities (where
consultations alone may be necessary).

While municipalities must be consulted in accordance with this policy, they have
no general or unilateral veto with respect to reserve proposals.

While the First Nation has the lead role in discussions and/or negotiation with
neighbouring municipalties, upon request from the First Nation, INAC may have a
role in providing technical assistance in support of that lead. Canada is nota
party to any concluded agreements between a First Nation and a municipality.

Municipal/First Nation Consultation:

Where the land to be set aside as reserve is within or adjacent/abutting a
municipality, the First Nation must inform that municipality in writing of the
proposal under consideration. Municipalities must be given three months to
respond in writing with any issues. Subsequent discussions however should not
unreasonably delay the addition.

Issues that might arise and which may need to be covered in a First Nation-
municipal agreement are the provision of municipal services, by-law compatibility,
a consultation and dispute resolution process for matters of mutual concern and
potential net tax loss adjustments due to the loss of municipal jurisdiction over the
land. The municipality and First Nation are entitled to formalize such an
agreement in writing.

The First Nation can accelerate the proposal by preparing draft agreements in
these areas. The Indian Taxation Advisory Board may be a good source for
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12.3

First Nations to consult, with respect to model agreements developed by other
First Nations. See “References”, Section G, in this bulletin.

Municipal Tax Considerations

As noted above in sections 12.1 and 12.2, one of the issues which can arise in
discussions with a municipality include net tax loss adjustment. Unless otherwise
provided for in a claim settlement or other legally binding agreement, the

First Nation is required to negotiate a net tax loss adjustment where requested by
a municipality, with assistance of the region if requested. Again, unless provided
for in a claim settlement or other legally binding document, the First Nation is
responsible for paying any negotiated net tax loss sum.

The objective of such negotiations is to allow the municipality to adjust to the net
effect of the combined reduction in municipal servicing costs and reduced tax
base caused by an addition proposal. It is not to compensate the municipality
indefinitely for the gross level of lost taxes, given that servicing costs are also
being reduced or are subject to a separate Municipal Service Agreement. (The
Indian Taxation Advisory Board has computer software which can support First
Nations’ analysis in these areas).

A reasonable compensation may be determined using the following guideline:

1. the gross amount of taxes cumently assessed on the land to be set aside as
reserve, limited to the municipal share of annual taxes, excluding school and
hospital taxes;

2. any funds the municipality is receiving in provincial equalization payments;

3. any savings which will result from a reduced delivery of services following the
granting of reserve status; and

4. the relative size of the loss in relation to the total tax revenues of the
municipality.
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School boards do not need any compensation for tax loss adjustment given that
they are already funded for tuition costs for on-reserve students and funding
arrangements are available for subsidizing boards for the proportionate capital
costs for reserve students. However, a First Nation may negotiate such a
payment if it deems it to be appropriate. Upon a First Nation’s request, INAC may
have a role in providing technical assistance to support the First Nation’s
negotiating lead. Any such negotiations will not delay the ATR proposal.

13. Unresolved Provincial or Municipal Issues
13.1 If outstanding provincial issues:

If there are outstanding provincial issues and/or concerns but the First Nation and
the RDG still wish to proceed, the region must forward the proposal, with options,
to INAC HQ for consideration by the Deputy Minister and/or Minister.

13.2 If outstanding municipal issues:

Where a settlement/legal agreement has not dealt with how to address municipal
issues and there are outstanding municipal issues and/or concerns but the First
Nation and RDG still wish to proceed, the proposal must be forwarded to INAC
HQ for consideration by the Deputy Minister and/or Minister. In such
circumstances, the proposal may be processed if the First Nation is prepared to
enter into an agreement on the issues raised by the municipality and it is deemed
by the RDG that the municipality is unwilling to respond in good faith.

There is a reasonable expectation on both the municipality and the First Nation
that the ‘good neighbour’ principle is used to negotiate in good faith throughout
this process.

14. Aboriginal or Treaty Rights.

Unless otherwise provided for in a claim settlement or other legally binding agreement, the
First Nation must consult with other First Nations or Aboriginal groups who claim Aboriginal
and/or Treaty Rights (as well as with other First Nations who could reasonably be expected
to have such claims) in the area of the land selected for addition to reserve/new reserve. All
groups should work together to resolve any competing interests.
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Competing claims should be expressed in writing by the claimant group. The First Nation
selecting land proposed for addition/new reserve must advise INAC where there are
competing claims. Where there is continuing disagreement among competing First Nations
or Aboriginal groups on a proposed selection, and the selecting First Nation advises INAC
that it wishes to proceed, the proposed selection must be submitted, with options, to the
Deputy Minister and/or Minister for decision.

While other competing First Nations or Aboriginal groups must be consulted and their views
respected, they have no general veto with respect to ATR proposals.

INAC staff should consult the LTS Lands and Environment Fiduciary Management Strategy
for guidance with respect to any departmental responsibilities in such cases and consult
Specific Claims, Comprehensive Claims or the Federal Treaty Negotiation Offices, as
appropriate.
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Reserve Additions

General

1.1

1.2

1.3

1.4

1.5

1.6

Annex B
Site-Specific Criteria for Community Additions Proposals

Community additions proposals must be based on:

i) meeting a reserve community’s normal growth needs for additional land to
service its members as a community (such community purposes may include
housing, schools, churches, recreational areas, community buildings and
community economic projects); or

i) natural geographical enhancements (e.g., accretions, in filling, etc.) which
would improve the functioning of the existing reserve base; or

iii) returns of unsold surrendered land (which, in Ontario, also require addressing
the provisions of the Indian Lands Agreement (1986)).

INAC will normally recommend reserve status for these types of proposals, subject
to site-specific considerations in this annex.

Community additions proposals involve additions to existing reserves (as opposed
to the establishment of new reserves). Therefore, proposals under this category
must involve land which is within the service area of the existing reserve
community. See “Definitions”, Section C of this bulletin, for relevant definitions.

Assessment under this category is generally based on whether or not proposals
involve planned development and are affordable.

The return of unsold surrendered land which would effectively create a new
reserve, or resultin substantially increased program costs, is not contemplated by
this annex and should be addressed as a new reserve proposal under “New
Reserves/Other Policy”, in accordance with Annex C of this bulletin.

Where a geographic additions proposal involves natural accretions of land to a
reserve boundary (adjacent to oceans, lakes, rivers or streams), INAC should
consult the Department of Justice on how to proceed.
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2, Environmental Site Assessment (ESA)

2.1

2.2

As directed by Treasury Board policy, an environmental site assessment shall be
conducted for any land acquisition. Therefore, an environmental site assessment
must be conducted for any addition to reserve in accordance with Part 2,
“Environmental Considerations”, Sections 9.5 - 9.9, Chapter 9, INAC’s Land
Management Manual, as amended from time to time, to determine the
environmental state of the existing site. The policy aims to determine what past or
present activities might have adversely affected the site, and to have the
previous/current user(s) correct these conditions prior to setting the land aside for
the use and benefit of the First Nation(s).

Proposed ATR submissions should also include an estimate of the costs of an
environmental site assessment, if INAC has determined it will pay for such costs.

3. Environmental Impact Assessment (EIA) for Any Project

3.1

3.2

Further to the Canadian Environmental Assessment Act (CEAA), a federal authority
must carry out an environmental impact assessment before it exercises any
prescribed power or authority, duty or function, which would enable a project as
defined under that Act to proceed either in whole or in part. Therefore, if there is a
known project proposed on the land to be set aside as reserve which triggers the
application of CEAA, then CEAA requires that an environmental impact
assessment (EIA) be carried out for these proposed activities.

Note that it is the project proposed for the land under consideration for ATR that
may trigger CEAA, not the Governor in Council Order creating the reserve. The
EIA report will nomally be prepared by the project proponent, under the direction of
the First Nation and the department.

Please note that this assessment is for future proposed activities, and is different
from the environmental site assessment required under section 2 above, which is
for past or current activities which took place on the land and which may have
contaminated the land.

Refer to Part 2, “Environmental Considerations”, Sections 9.5 to 9.9, Chapter 9,
INAC’s Land Management Manual, as amended from time to time.
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4,

Financial Implications and Funding Sources

4.1

4.2

4.3

This criterion recognizes that First Nation communities need to grow and adjust
their boundaries (as do non-First Nation communities across Canada), and that
their growth requirements should be addressed in a reasonable way. It therefore
contemplates the involvement of First Nations, INAC and other parties in early
community and land use planning.

Therefore, under this category, proposals seeking the expansion of an existing
reserve should be approached according to whether or not they involve short-term
development.

Short-term Development:

These are reserve addition proposals which in whole or in part involve short-term
development, e.g., residential, institutional, economic, etc. They may therefore
have immediate federal program funding requirements, (i.e., within the current
regional planning cycle), involving capital/infrastructure, as well as ongoing program
costs, such as operation and maintenance or education and other social programs.
In these cases, a full, cross-program cost analysis must be done with input from
interested sectors of INAC and the money must be available from either the
region’s budget and/or the First Nation (either directly or from a third party,

e.g., a province).

Where the First Nation and INAC are involved in a good ongoing community
planning relationship, this analysis is completed at the planning stage, long before
the First Nation submits its BCR to INAC seeking the addition. The land
component of the overall development project can then be processed quickly under
this ATR category, since all issues, including community planning/needs
assessment and costing would have already been addressed. Otherwise, the
review process and the granting of reserve status are delayed, creating frustrations
all around.

No Short-term Development:

These are addition to reserve proposals involving land which becomes available to
a First Nation and which can meet the reserve community’s longer term growth
requirements. Where an addition to the existing reserve can serve longer term
community needs and there is no planned development of the land in the short-
term, no assessment of financial implications and funding sources is required
(other than the costs of land acquisition), which may come from the region, the First
Nation or a third party (e.g., a province).
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In these cases, the First Nation must formally document its recognition that there is
no funding entitlement being sought with the addition and that longer term costs
associated with any potential development of the land will have to be sourced from
the First Nation’s nomal funding allocation. Incremental costs therefore are to be
resourced over the longer-term through the normal regional capital planning
process.

Note that in either short or long-term development cases, where the First Nation
does not have a valid community plan, the community need for the land may still
need to be demonstrated, normally by feasibility studies based on good community
planning principles. The criteria to be used are those set out in Annex C, section 4,
of this bulletin.

5. Other Federal Govemment Departments/Agencies

5.1

Other federal government departments and agencies, e.g., Health Canada, the
RCMP, should be contacted by INAC regions and given the opportunity to assess
the potential impact on their program delivery resulting from proposed community
additions. This forecasting should be done as part of the normal community
planning process. Where this has not already been done, INAC regions must notify
relevant federal departments and agencies in writing and allow three months for
any comments to be provided.

6. Existing Encumbrances

6.1

6.2

6.3

6.4

Land to be acquired under an additions proposal may have existing legal interests
or be subject to rights to use the land. Examples of such encumbrances are
leases, licences, permits, easements, rights of way, etc.

In order to determine what, if any, encumbrances there are, INAC should ask the
Department of Justice to arrange for a title search to be done against the land
which is the subject of a proposal.

These encumbrances, which are legal interests in or rights to use the land, are
distinct from the non-legal issues or concerns that a municipality or other third party
may raise and should not be confused with such issues.

Any existing encumbrances should be minimized to the extent possible by the time
the land is granted reserve status. If necessary, a limited degree of encumbrance is
acceptable, as long as it does not affect the First Nation’s proposed land use and
does not conflict with the Indian Act.
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6.5

6.6

7. Access

71

Existing encumbrances must be specifically identified and mechanisms for dealing
with them must be determined in conjunction with the Department of Justice prior to
the proposed acquisition by INAC. Encumbrances include both registered and
unregistered interests/uses (where such unregistered interests are known).

Consistent with the objective of speeding up the ATR process for the First Nation,
consideration should be given to taking title to the land subject to the existing
interests/uses, as opposed to negotiating the revocation of such interests/uses and
their conversion into an interest/use under the Indian Act. On this last point, if a
third party is concemed over the legality and/or certainty of its interest or right to
use the land, another technical option is to create the interest/use under the
Federal Real Property Act (FRPA), set the land aside subject to the FRPA
interest/use and then convert the interest/use into an Indian Act transaction once
the land has reserve status.

Where third party land would be "landlocked" by the addition to reserve, legal
access over the proposed reserve is to be negotiated, as a legal conveyancing
requirement, by the First Nation before an AIP is granted. The need for access to
utilities should also be negotiated with respect to the proposed reserve land. Upon
the First Nation’s request, INAC may provide technical assistance in support of the
First Nation’s negotiating lead.

8. Contiguity of Multiple Parcels

8.1

Where more than one parcel is proposed to be set aside as reserve, they should be
contiguous/adjacent to one another.

9. Parcel Boundaries

9.1

9.2

Where relevant, the boundaries of reserve additions should follow natural water
boundaries.

Parcel boundaries shall be described in accordance with the February 6, 1998
INAC/NRCan agreement on legal descriptions. See “References”, Section G of this
bulletin.
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10.

1.

Mines and Minerals

10.1

10.2

Where the First Nation is not conducting the land purchase, the INAC lands officer
shall ensure that the First Nation Council is advised of any exclusions with respect
to mine and mineral rights.

If a third party has subsurface rights for the parcel of land to be set aside as
reserve, the First Nation must negotiate either access over the reserve to exercise
those rights or a buy-out of those rights.

Where requested by a First Nation, INAC may have a role in providing technical
assistance in support of the First Nation lead in negotiations.

Provincial Considerations

111

11.2

11.3

11.4

The affected province must be notified of the proposal in writing and three months
given to the province to express its views on the potential impact of the proposal on
provincial programs and services. While issues must be resolved and documented
by written correspondence, subsequent discussions should not unreasonably delay
the addition.

The First Nation should also obtain the province’s concurrence that, among other
issues the Province may raise, there are no competing land use problems for the
site in question, prior to submitting its proposal to INAC. Otherwise, there could be
delays afterwards as the First Nation/INAC seek this determination.

Provincial concurrence will be required for returns of unsold surrendered lands
for those provinces where the land is in provincial title, e.g., in Ontario pursuant
to the Indian Lands Agreement Act (1986).

Upon a First Nation’s request, INAC may have a role in providing technical
assistance in support of the First Nation lead in discussions/negotiations with a
province.
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12.

Municipal Considerations

12.1

12.2

General:

In recognition that First Nation communities and non-First Nation communities live
side by side, the federal government promotes a “good neighbour” approach. This
involves First Nations and municipalities sitting down together to discuss issues of
mutual interest and/or concern. Where requested by a municipality or a First
Nation, there is a requirement to negotiate arrangements in such areas as joint land
use planning/by-law harmonization, tax considerations, service provision and future
dispute resolution.

The potential requirement to negotiate in these areas means that both parties must
engage in discussions based on good will, good faith and reasonableness. Note
that the need for discussion may be with respect to ATR proposals within the
boundaries of a municipality (where consultation/negotiations leading to an
agreement may be necessary) or with adjacent/abutting municipalities (where
consultations alone may be necessary).

While municipalities must be consulted in accordance with this policy, they have no
general or unilateral veto with respect to reserve proposals.

While the First Nation has the lead role in discussions and/or negotiation with
neighbouring municipalities, upon request from the First Nation, INAC may have a
role in providing technical assistance in support of that lead. Canada is not a party
to any concluded agreements between a First Nation and a municipality.

Municipal/First Nation Consultation:

Where the land to be set aside as reserve is within or adjacent/abutting a
municipality, the First Nation must inform that municipality in writing of the proposal
under consideration. Municipalities must be given three months to respond in
writing with any issues. However, subsequent discussions should not unreasonably
delay the proposal.

The First Nation should ensure a neighbouring municipality does not have
competing land use plans for the land in question, prior to submitting its proposal to
INAC. Otherwise, there could be delays afterwards as the First Nation/INAC seek
this determination.
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12.3

Other issues that might arise and which may need to be covered in a First Nation-
municipal agreement are the provision of municipal services, by-law compatibility, a
consultation and dispute resolution process for matters of mutual concern and
potential net tax loss adjustments due to the loss of municipal jurisdiction over the
land. The municipality and First Nation are entitled to formalize such an agreement
in writing.

The First Nation can accelerate the proposal by preparing draft agreements in
these areas. The Indian Taxation Advisory Board may be a good source for First
Nations to consult, with respect to model agreements developed by other First
Nations. See “References”, Section G, in this bulletin.

Municipal Tax Considerations

As noted above in paragraphs 12.1 and 12.2, municipalities may raise the matter of
tax loss in discussions with a First Nation. Unless already covered by a service or
other agreement with the municipality, where requested by a municipality, the First
Nation is responsible for paying any negotiated net tax loss adjustment and has the
lead in negotiations with the municipality. Upon a First Nation’s request, INAC may
have a role in providing technical assistance in support of the First Nation’s
negotiations lead.

The objective of tax loss negotiations is to allow the municipality to adjust to the net
effect of the combined reduction in municipal servicing costs and reduced tax base
caused by removing land from the municipal tax base. It is not to compensate the
municipality indefinitely for the gross level of lost taxes, given that servicing costs
are also being reduced or are addressed in a separate municipal service
agreement. The Indian Taxation Advisory Board has computer software which can
support First Nations’ analysis in these areas. See “References”, Section G, in this
bulletin.

A reasonable compensation may be determined using the following information:

1. the gross amount of taxes cumrently assessed on the land to be set aside as
reserve, limited to the municipal share of annual taxes, excluding school and
hospital taxes;

2. any funds the municipality is receiving in provincial equalization payments
(these are provincial funds provided to municipalities which for any reason
suffer a loss to their tax base);

3. any savings which will result from a reduced delivery of services following the
granting of reserve status;
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1. the relative size of the loss in relation to the total tax revenues of the
municip ality;

School boards do not need any compensation for tax loss adjustment given that
they are already funded for tuition costs for on-reserve students and funding
arrangements are available for subsidizing boards for the proportionate capital
costs for reserve students. However, First Nations may negotiate such a payment
if they view it as appropriate. Upon the First Nation’s request, INAC may have a
role in providing technical support to the First Nation during negotiations.

13. Unresolved Provincial or Municipal Issues

13.1

13.2

If outstanding provincial issues:

Where provincial consultations indicate that there are significant competing land
use or other issues that cannot be resolved with the province and the First
Nation/RDG wish the project to be considered, then the proposal will have to be
forwarded, with options, to the Deputy Minister and/or Minister for review.

If outstanding municipal issues:

Where the First Nation and the municipality cannot resolve competing land use or
other issues, such as tax loss, by-law hamonization, etc., but the First Nation and
the RDG still wantto proceed, the proposal must be forwarded, along with the
region’s recommendation, for consideration by the Deputy Minister and/or Minister.
A proposal may proceed in cases where the First Nation is prepared to enterinto
an agreement on the issues raised by the municipality and it is deemed by the RDG
that the municipality is unwilling to respond in good faith.

There is a reasonable expectation on both the municipality and the First Nation
that the ‘good neighbour’ principle is used to guide and underlie good faith
negotiations throughout the process.

14. Aboriginal or Treaty Rights.

Since community additions involve land that is within the service area of existing reserves,
there are not normally any competing claims in the land from other First Nations. If there is
any doubt, however, the First Nation must consult with other First Nations or Aboriginal
groups who claim Aboriginal and/or Treaty Rights (as well as with other First Nations who
could reasonably be expected to have such claims), in the area of the land selected for the
addition to reserve. All groups should work together to resolve any competing interests.
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Competing claims should be expressed in writing by the claimant group. The
First Nation selecting land proposed for addition must advise INAC in cases where competing
claims are asserted.

While other competing First Nations or Aboriginal groups therefore must be consulted and
their views respected, they have no general veto with respect to reserve additions.

Where there is continuing disagreement among competing First Nations or Aboriginal groups
on a proposed selection, and the selecting First Nation advises INAC that it wishes to
proceed, the proposal must be submitted, with options, to the Deputy Minister and/or Minister
for decision.

INAC staff should consult the LTS Lands and Environment Fiduciary Management Strategy
for guidance with respect to any INAC responsibilities in such cases and consult Specific
Claims, Comprehensive Claims or the Federal Treaty Negotiation Offices, as appropriate.
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Annex C
Site-Specific Criteria for New Reserves/
Other Policy Proposals

General

ATR proposals which fall outside the “Legal Obligations” and “Community Additions”
categories are included in the “New Reserves/Other Policy” category of this bulletin. They
are therefore considered on an exceptional basis under this annex because they raise the
following types of issues:

1.1

1.2

1.3

new reserve: a proposal seeks reserve status for a new reserve (which in the case
of a claim, is not provided for in the claim settlement agreement); or,

cost: a proposal raises cost issues (which cannot be sourced from the region’s
budget, the First Nation or third party, e.g., a province):

i) inthe case of a claim, the proposal goes beyond the provisions of a settlement
agreement; or,

ii) in the case of a community addition, the First Nation is not willing to formally
acknowledge that there is no funding entitlement associated with the proposal.

community need: the proposal raises basic questions of the community’s need for
the land that have not been resolved through a previous/updated or current
community plan. Therefore, the community’s need remains to be demonstrated via
the application of accepted demographic and community planning principles in
accordance with section 4 of this annex.

The treatment of each of these issues on a site-specific basis has been maintained as per
the 1991 ATR policy and is highlighted in section 2 below.

2.1

New Reserves

Economic purposes

Proposals to create new reserves for economic reasons will not be approved if the
economic benefit could be substantially achieved under another form of land holding
(i.e., non-reserve land owned by a First Nation corporation). The tax advantage
associated with reserve status is not in itself considered to be sufficient justification for
reserve status under this heading.
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2.2.

2.3.

2.3.1

23.2

Social Need

In order to consider new reserve proposals based on social need (e.g., housing,
schools, churches, recreational areas, community buildings), it must be demonstrated
that the social need cannot be addressed through some other form of land holding
(i.e., non-reserve land held by a First Nation owned corporation) or from the existing
reserve community land base.

Provincial Land Offerings:

There may be instances where a province has an interest in offering land to a

First Nation and the First Nation wishes to have the land made into a new reserve.
INAC may consider a new reserve proposal which involves the provision of land from a
province to a First Nation under the following specific circumstances.

Land Claims

INAC may consider creating a new reserve to facilitate a land claim settlement
between a province and a claimant First Nation. However, it should be consulted by
the parties at the outset of negotiations on its position in view of the following
considerations:

i)  reserve status should only be considered where other forms of land holding are
either unfeasible or inappropriate;

i) the question of offsetting claims or obtaining a release for a related claim the First
Nation may have against Canada (this question should be put to Specific Claims
for review); and

iii) the cost implications associated with the transfer of the land to reserve status, as
well as those related to planned development, should nomally be borne by the
province.

Social/Economic Purposes

INAC may consider creating a new reserve from a provincial land offering for social or
economic purposes where the following considerations are satisfied:

i)  existing INAC policy relating to social or economic need wil be applied; and
ii) the province has agreed to pay for the costs of infrastructure and related support

once the lands are granted reserve status or INAC has agreed to cost share or
pay for infrastructure and ongoing program costs.
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Where a proposal is based on economic purposes, INAC should encourage the
province and the First Nation to explore other arrangements, e.g., instead of reserve
land, land held by a First Nation owned corporation or the execution of resource-
sharing agreements with respect to the development of provincial Crown lands.

2.4  Community Relocations

New reserve proposals involving relocations of reserve communities to land added to a
reserve or a new reserve land base derive from the occurrence of natural disasters
such as flooding, or restrictive reserve development potential. The site-specific
considerations relate to comparing the cost-benefit of the relocation against a variety
of other options.

2.4.1 Natural Disasters

INAC will continue to provide the necessary assistance (including the provision of
reserve land by adding to or creating a new reserve or by relocating a reserve
community within an existing reserve) where a natural disaster (e.g., flooding)
threatens the immediate safety of a community's residents, or where such a disaster
has already occurred. When relocation is the most viable long-term option according
to the criteria set out below, INAC will assist the First Nation in relocating the
community on an urgent basis. INAC should, however, seek to mitigate the threat by
taking preventive or remedial action before considering relocation.

A proposed relocation must be assessed according to other site-specific
considerations as well as the following considerations which are unique to proposals
resulting from a natural disaster:

i) the risk involved if the community remains at the original site;

i) the nature and extent of future risk;

i) the extent of preventive or remedial action required;

iv) the cost of undertaking preventive or remedial measures compared to the cost of
relocation; and

v) the overall benefits to the community for each option.
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24.2

2.5

Where a natural disaster has occurred, INAC and the First Nation should immediately
assess options available for re-establishing the community. If the possibility of a
recurrence is high and on-site mitigation is limited, relocation should be seriously
considered. INAC will assist the First Nation in re-establishing the community to its
pre-disaster state as quickly as possible.

Restricted Reserve Development

INAC may consider proposals involving the relocation of a reserve community (by
adding to or creating a new reserve or by relocating a reserve community within an
existing reserve) where the following criteria are met:

i) the normal physical development at the existing reserve location is restricted due to
adverse topographic or soil conditions, or results from other exceptional
circumstances related to health and safety; and

i) the development of the community at the proposed reserve site is the most cost
effective option.

The cost effectiveness of a proposal should be determined by comparing a detailed
analysis of the costs associated with relocating the community to the costs of meeting
the community's needs at the existing reserve. A land exchange option should be
considered in all proposals and a net increase in the reserve land base should only be
considered where a specific rationale to justify the increase is provided and approved.

Landless Bands/Indian Communities

INAC will consider requests to provide a reserve land base for landless bands or
landless Indian communities on a case-by-case basis in accordance with the criteria
outlined below. For further information on INAC policy in this area, see “References”,
Section G, in this bulletin.
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2.5.1 Landless Bands

A request for a reserve land base under this policy justification must meet the following
criteria:

i) the request should originate (by way of BCR) from an officially recognized band
which does not have a land base (the request may also form part of a proposal to
create a new band under INAC’s New Bands policy, in which case the request will
originate from a community which will only become an officially recognized band
once the Ministerial Order creating the new band has been signed);

i) the requesting band must have an existing, viable and ongoing community located
at the site of the proposed reserve or it must be able to justify a relocation from an
existing, viable and ongoing community to a new site under the relocation
provisions of this policy (long-term cost to INAC will be a major factor under a
relocation justification).

iii) where appropriate, a provincial contribution to the necessary capital and ongoing
operation and maintenance (O & M) costs should be sought and negotiated by the
band; and

iv) all other options must have been diligently pursued and eliminated, e.g., the
provision of land from an existing reserve which has been set aside for another
band.

2.5.2 Landless Indian Communities

Proposals under this heading are divided into two categories: those involving a
community which is contiguous/adjacent to an existing reserve and those where the
community is physically separate from an existing reserve. Each proposal will be dealt
with separately as outlined below. For further information on INAC policy in this area,
see “References”, Section G, in this bulletin.
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a) Contiguous Communities

INAC will consider proposals for an addition to reserve in order to facilitate reserve
residence for a landless community composed of mainly status Indians living off, but
contiguous to, an existing reserve. In addition to satisfying the other site-specific
considerations, the proposal must meet the following criteria:

i) the proposal must originate (by way of BCR) from the band for whose benefit the
existing reserve has been set aside;

ii) most of the residents of the off-reserve community must be status Indians
comprising an existing, viable and ongoing community located at the site of the
proposed reserve;

iii) there must be documented evidence that a majority of the residents of the off-
reserve community support the proposal (such support may be indicated in a
manner satisfactory to the members of the community in accordance with
community customs);

iv) where appropriate, a provincial contribution to the necessary capital and ongoing
O & M should be sought and negotiated by the band; and

v) all other options must have been diligently pursued and eliminated, e.g., the
relocation of the contiguous community to the existing reserve.

It is recommended that the members of the off-reserve community undertake
membership in the band for whose benefit the existing reserve has been set aside by
the time the land is added to reserve. Otherwise, community residents should be
advised that they will be treated as third parties and that their interests will be
addressed accordingly.

b) Non-Contiguous Communities

INAC will consider proposals to provide reserve land for a landless community which is
physically separate from an existing reserve and which is composed mainly of status
Indians who want to become affiliated with an existing band. This type of community
generally does not wish to form a new band but does want security of tenure and to
enjoy the advantages of reserve residency, e.g., taxation exemptions, access to




Reserve Additions

federal programs and services and the extension of band administration and by-laws to
the community.

In addition to satisfying the site-specific considerations set out below, the proposal
must meet the following criteria:

i) the proposal must originate (by way of BCR) from the band for whose benefit the
existing reserve has been set aside;

ii) most of the residents of the off-reserve community must be status Indians
comprising an existing, viable and ongoing community located at the site of the
proposed reserve;

iii) there must be documented evidence that a majority of the residents of the off-
reserve community support the proposal (such support may be indicated in a
manner satisfactory to the members of the community in accordance with
community customs);

iv) where appropriate, a provincial contribution to the necessary capital and ongoing
O & M should be sought and negotiated by the band; and

v) all other options must have been diligently pursued and eliminated, e.g., a release
of land from the band to which most of the members of the off-reserve community
belong.

It is recommended that those community residents who are not members of the
existing band undertake to obtain band membership by the time the reserve is created.
Otherwise, community residents should be advised that they will be treated as third
parties and that their interests will be addressed accordingly.”

3. Cost Issues:

3.1

For an ATR proposal with unresolved cost issues to be reviewed on an exceptional
basis, a rigorous cost-benefit analysis is required to show that the associated costs are
reasonable in terms of the benefits which will accrue. The benefits of a proposal must
be demonstrated through a community land needs study/plan based on accepted
demographic and community planning principles. (See section 4 in this annex.)

The proposal must also be cost-effective in relation to the following options:
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i)  the availability of suitable surplus federal Crown lands from Public Works and
Government Services Canada, or other federal government departments;

ii)  the possibility of an exchange of an unused or unsuitable portion of the reserve
for other suitable land (e.g., provincial Crown land);

iii) the acquisition of provincial Crown land and a provincial contribution towards the
capital and ongoing costs associated with the proposal (such contribution to be
sought and negotiated by the First Nation, with technical support from INAC if
requested by the First Nation);

iv) the acquisition of private land;

v) the use of other reserve land set aside for the First Nation;

vi) a First Nation owned corporation holding title to the land (as opposed to reserve
status) or using other First Nation owned land already held in fee simple;

vii) a First Nation's ability to contribute to land purchase and any program costs;

viii) the acquisition of other land generally contiguous to or in the service area of the
existing reserve;

ix) the long-term potential of the new reserve to foster a division of the existing
First Nation requesting the new reserve, and the resulting long-term cost
implications.

4, Community Need Issues

4.1 Questions of community need can only be effectively resolved through the use of sound
community planning principles.

4.2 The following factors will be considered in determining band requirements:
i) data on the future requirements of land for community purposes, based on a

demographic analysis (future projections should cover at least 15 years but
generally not more than 25 years);
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i) where the proposal is based on housing requirements, a review of existing and
projected housing density;

iii) the potential of the existing reserve base to meet future land requirements, taking
into account:

a) the topography of the reserve (size, location, soil, etc.);
b) existing land use;

c) existing land use plans or zoning by-laws which are being actively
implemented (these should be considered in determining how much land is
available for residential purposes); and

d) existing patterns of land holding on the reserve (where there are large areas
of reserve land which are held by a few individuals and are suitable for
community development purposes, an internal land reallocation may be
required before INAC will consider adding land to the existing reserve land
base, especially where this would be the least costly option);

iv) the possibility of exchanging an unused or unsuitable portion of the reserve for
other land.

Where a land reallocation is required by INAC and the First Nation and the locatee
cannot agree on a voluntary sale of the land, the Minister may, pursuant to
subsection 18(2) of the Indian Act and with the consent of the band council,
authorize the "expropriation" of locatee land in accordance with INAC policy and
procedures (set out in Chapter 04, INAC’s Land Management Manual, as amended
from time to time).

5. Environmental Site Assessment (ESA)

5.1

As directed by Treasury Board policy, an environmental site assessment shall be
conducted for any land acquisition. Therefore, an environmental site assessment must
be conducted for any addition to reserve in accordance with Part 2, “Environmental
Considerations”, Sections 9.5 - 9.9, Chapter 9, INAC’s Land Management Manual, as
amended from time to time, to determine the environmental state of the existing site.
The policy aims to determine what past or present activities might have adversely
affected the site, and to have the previous/current user(s) correct these conditions prior
to setting the land aside for the use and benefit of the First Nation(s).
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5.2 Proposed ATR submissions should also include an estimate of the costs of an

environmental site assessment, if the department has determined it will pay for such
costs.

6. Environmental Impact Assessment (EIA) for Any Project

6.1

6.2

7.1

7.2

Further to the Canadian Environmental Assessment Act (CEAA), a federal authority
must carry out an environmental impact assessment before it exercises any prescribed
power or authority, duty or function, which would enable a project as defined under that
Act to proceed either in whole or in part. Therefore, if there is a known project
proposed on the land to be set aside as reserve which triggers the application of CEAA,
then CEAA requires that an environmental impact assessment (EIA) be carried out for
these proposed activities.

Note that it is the project proposed for the land under consideration for ATR that may
trigger CEAA, not the Governor in Council Order creating the reserve. The EIA report
will normally be prepared by the project proponent, under the direction of the First
Nation and the department.

Please note that this assessment is for future proposed activities, and is different
from the environmental site assessment required in 5.1 above, which is for past or
current activities which took place on the land and which may have contaminated the
land.

Refer to Part 2, “Environmental Considerations”, Sections 9.5 to 9.9, Chapter 9, INAC’s
Land Management Manual, as amended from time to time.

Financial Implications and Funding Sources

As proposals which cannot be funded within INAC’s A-base (current approved financial
authorities), will not normally be approved (except in cases of mandated claim
settlements or treaty/legal obligations), all short-term and long-term financial
implications must be defined and sourced prior to AIP. These include, but are not
limited to, costs of land acquisition, environmental review and remediation, capital, band
support, and ongoing and incremental operation and maintenance costs. Detailed
assessment of such costs should be multi-sectoral at the regional level, particularly
from the capital and finance programs.

On an exceptional basis, reserve proposals beyond a region’s budget may be
submitted, with regional recommendations, to the Deputy Minister of INAC for decision.
Regions must demonstrate in a detailed costing assessment (see 3.1 above) how the
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10.

proposal is beyond the region’s and First Nation’s financial capacity and how a detailed
cost-benefit analysis warrants further consideration.

Long Term Site Potential

8.1

The long-term business, resource, employment and taxation and
demographic/community needs potential of the proposed reserve site(s) must be
considered in relation to its impact on the economic self-reliance of the First Nation.

Other Government Departments

9.1

Other federal government departments and agencies, e.g., Health Canada, the RCMP,
should be contacted by INAC regions and given the opportunity to assess the potential
impact on their program delivery resulting from ATR proposals. This forecasting should
be done as part of the normal community planning process. Where this has not already
been done, INAC regions must notify relevant federal departments and agencies in
writing and allow three months for any comments to be provided.

Existing Encumbrances

10.1

10.2

10.3

10.4

Land to be acquired under an ATR proposal may have existing legal interests or be
subject to rights to use the land. Examples of such encumbrances are leases, licences,
permits, easements, rights of way, etc.

In order to determine what, if any, encumbrances there are, INAC should ask the
Department of Justice to arrange for a title search to be done against the land which is
the subject of a proposal.

These encumbrances, which are legal interests in or rights to use the land, are distinct
from the non-legal issues or concerns that a municipality or other third party may raise
and should not be confused with such issues.

Any existing encumbrances should be minimized to the extent possible by the time the
land is granted reserve status. If necessary, a limited degree of encumbrance is
acceptable, as long as it does not affect the First Nation’s proposed land use and does
not conflict with the /ndian Act.
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10.5 Existing encumbrances must be specifically identified and mechanisms for dealing with
them must be determined in conjunction with the Department of Justice prior to the
proposed acquisition by INAC. Encumbrances include both registered and unregistered
interests/uses (where such unregistered interests are known).

10.6 Consistent with the objective of speeding up the ATR process for the First Nation,
consideration should be given to taking title to the land subject to the existing
interests/uses, as opposed to negotiating the revocation of such interests/uses and
their conversion into an interest/use under the Indian Act. On this last point, if a third-
party is concerned over the legality and/or certainty of its interest or right to use the
land, another technical option is to create the interest/use under the Federal Real
Property Act (FRPA), set the land aside subject to the FRPA interest/use and then
convert the interest/use into an Indian Act transaction once the land has reserve status.

11. Access

11.1 Where third party land would be "landlocked" by the addition to reserve or new reserve,
legal access over the proposed reserve is to be negotiated by the First Nation, as a
legal conveyancing requirement, before agreementin principle is granted. In addition,
the need for access to utilities should be negotiated with respect to the proposed
reserve land. Upon the First Nation’s request, INAC may provide technical assistance
in support of the First Nation’s negotiating lead.

12. Contiguity Of Multiple Parcels

12.1 Where more than one parcel is proposed to be set aside as reserve, they should be
contiguous to one another.

13. Parcel Boundaries

13.1 Where relevant, the boundaries of additions/new reserves should follow natural water
boundaries.

13.2 Parcel boundaries shall be described in accordance with the February 6, 1998
INAC/NRCan agreement on legal descriptions. See “References”, Section G, in this
bulletin.
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14. Mines and Minerals

15.

16.

14.1 Where the First Nation is not conducting the land purchase, INAC shall ensure that the
First Nation Council is advised of any exclusions with respect to mine and mineral
rights.

14.2 If a third party has subsurface rights for the parcel of land to be set aside as reserve,
access over the reserve to exercise those rights, or a buy-out of those rights, is to be
negotiated by the First Nation prior to the lands being granted reserve status. Upon the
request of the First Nation, INAC may have a role in providing technical assistance in
support of the First Nation’s lead.

Provincial Considerations

15.1 The affected province must be notified by the First Nation of the ATR proposal in
writing. Three months must be given to the province to set out any issues for
discussion. Subsequent discussions however should not unreasonably delay the
proposal.

15.2 The First Nation must ensure the province does not have competing land use plans for
the land in question.

15.3 Provincial concurrence will be required for returns of unsold surrendered land in those
provinces where the unsold surrendered land is under provincial title, e.g., in Ontario,
pursuant to the Indian Lands Agreement (1986).

15.4 Upon the request of the First Nation, INAC may have a role in providing technical
assistance in support of the First Nation’s discussions/negotiations with a province.

Municipal Considerations
16.1 General:
In recognition that First Nation communities and non-First Nation communities live side

by side, the federal government promotes a “good neighbour” approach. This involves
First Nations and municipalities sitting down together to discuss issues of mutual
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16.2

16.3

interest and/or concern. Where requested by a municipality or a First Nation, there is a
requirement to negotiate arangements in such areas as joint land use planning/by-law
harmonization, tax considerations, service provision and future dispute resolution.

The potential requirement to negotiate in these areas means that both parties must
engage in discussions based on good will, good faith and reasonableness. Note that
the need for discussion may be with respect to ATR proposals within the boundaries of
a municipality (where consultation/negotiations leading to an agreement may be
necessary) or with adjacent/abutting municipalities (where consultations alone may be
necessary).

While municipalities must be consulted in accordance with this policy, they have no
general or unilateral veto with respect to reserve proposals.

While the First Nation has the lead role in discussions and/or negotiation with
neighbouring municipalities, upon request from the First Nation, INAC may have a role
in providing technical assistance in support of that lead. Canada is not a party to any
concluded agreements between a First Nation and a municipality.

Municipal/First Nation Consultation:

Where the land to be set aside as reserve is within or adjacent/abutting a municipality,
the First Nation must inform that municipality in writing of the proposal under
consideration. Municipalities must be given three months to respond in writing with any
issues. Subsequent discussions however should not unreasonably delay the addition.

The First Nation must ensure a neighbouring municipality does not have competing
land use plans for the land in question. Other issues that might arise and which may
need to be covered in a First Nation-municipal agreement are the provision of municipal
services, by-law compatibility, a consultation and dispute resolution process for matters
of mutual concern and potential net tax loss adjustments due to the loss of municipal
jurisdiction over the land. The municipality and First Nation are entitled to formalize
such an agreement in writing.

The First Nation can accelerate the proposal by preparing draft agreements in these
areas. The Indian Taxation Advisory Board may be a good source for First Nations to
consult, with respect to model agreements developed by other First Nations. See
“References”, Section G, in this bulletin.

Municipal Tax Considerations
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Unless otherwise provided for in a claim settlement or legal agreement, the First Nation
is required to negotiate a net tax loss adjustment where requested by a municipality,
with assistance of the region if requested. The First Nation is responsible for paying for
any negotiated net tax loss sum. The objective of such negotiations is to allow the
municipality to adjust to the net effect of the combined reduction in municipal servicing
costs and reduced tax base caused by an addition proposal. It is not to compensate in
perpetuity for the gross level of lost taxes, given that servicing costs are also being
reduced or are subject to a separate Municipal Service Agreement. (The Indian
Taxation Advisory Board has computer software which can support First Nations’
analysis in these areas).

A reasonable compensation may be determined using the following information:

1. the gross amount of taxes cumrently assessed on the land to be set aside as
reserve, limited to the municipal share of annual taxes, excluding school and
hospital taxes;

2. any funds the municipality is receiving in provincial equalization payments;

3. any savings which will result from a reduced delivery of services following the
granting of reserve status;

4. the relative size of the loss in relation to the total tax revenues of the
municipality;

School boards do not need any compensation for tax loss adjustment given that they
are already funded for tuition costs for on-reserve students and funding arrangements
are available for subsidizing boards for the proportionate capital costs for reserve
students. However First Nations may negotiate such a payment if it is seen by them as
appropriate. Upon a First Nation’s request, INAC may have a role in providing technical
assistance in support of the First Nation’s negotiating lead.

17. Unresolved Provincial or Municipal Issues
17.1 If outstanding provincial issues:

Where provincial consultations indicate that there are competing land use or other
issues that cannot be resolved with the province and the First Nation/RDG wish the
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17.2

project to be considered, then the proposal will have to be forwarded, with options, to
the Deputy Minister and/or Minister for review.

If outstanding municipal issues:

Where the First Nation and the municipality cannot resolve competing land use or other
issues, such as tax loss, by-law harmonization, etc., but the First Nation and the RDG
still want to proceed, the proposal must be forwarded, along with the region’s
recommendation, for consideration by the Deputy Minister and/or Minister. A proposal
may proceed in cases where the First Nation is prepared to enter into an agreement on
the issues raised by the municipality and it is deemed by the RDG that the municipality
is unwilling to respond in good faith.

There is a reasonable expectation on both the municipality and the First Nation that the
‘good neighbour’ principle is used to guide and underlie good faith negotiations
throughout the process.

18. Aboriginal or Treaty Rights.

18.1

18.2

18.3

18.4

18.5

Unless otherwise provided for in a claim settlement agreement, the First Nation must
consult with other First Nations or Aboriginal groups who claim Aboriginal and/or Treaty
Rights (as well as with other First Nations who could reasonably be expected to have
such claims), in the area of the land selected for the addition to reserve or new reserve.
All groups should work together to resolve any competing interests.

Competing claims should be expressed in writing by the claimant group. The
First Nation selecting land proposed for reserve status must advise INAC in cases
where competing claims are asserted.

While other competing First Nations or Aboriginal groups therefore must be consulted
and their views respected, they have no general veto with respect to reserve additions.

Where there is continuing disagreement among competing First Nations or Aboriginal
groups on a proposed selection, and the selecting First Nation advises INAC that it
wishes to proceed, the proposal must be submitted, with options, to the Deputy Minister
and/or Minister for decision.

INAC staff should consult the LTS Lands and Environment Fiduciary Management
Strategy for guidance with respect to any INAC responsibilities in such cases and
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consult Specific Claims, Comprehensive Claims or the Federal Treaty Negotiation
Offices, as appropriate.
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Annex D
The ATR Process

This annex provides a fairly detailed overview of the review and approval process which guides a
First Nation’s ATR proposal. It includes some process improvements recommended by both
First Nation and INAC land management technicians at an ATR Process Mapping Workshop held
in February 2000 (sponsored by the Joint Initiative). While most recommendations involve follow-
up at the regional level, there are some which require the involvement of INAC headquarters.
Additional process improvements suggested at the workshop will be incorporated into the ATR
process as this work continues.

1.  The ATR process officially begins when the First Nation council submits a Band Council
Resolution (BCR) containing the formal proposal seeking the addition to reserve or new
reserve. If the proposal involves an addition to reserve, the name and number of the existing
reserve should be stated in the BCR. If the proposal involves the creation of a new reserve,
the name and number of the new reserve should be identified in the BCR. Naming should be
guided by the principles set out by the Geographical Names Board of Canada. See
“References”, Section G of this bulletin.

Wherever possible, the First Nation should submit any pertinent documentation (that will
either facilitate the process or be required) with the BCR. Some examples are conditions of
TLE/Specific Claims Settlement Agreements (for a “Legal Obligations” proposal), a
community plan showing the demographic need, information that the cost of any proposed
development can be met within the First Nation’s existing regional budget allocation (for a
“Community Additions” proposal), etc..

1. INAC staff will discuss the applicable ATR policy category with the First Nation, along with the
need for supporting documentation which the First Nation has not already provided.

2. Once the policy category and supporting documentation have been identified, all the relevant
site-specific requirements should be identified with the First Nation, who together will
determine their respective roles and responsibilities within the process, e.g., with respect to
communications planning, environmental site assessments, surveys, community planning
requirements, third parties, etc..
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10.

The First Nation will contact the province, the municipality or other federal government
departments/agencies as necessary and, where applicable, initiate discussions to resolve any
areas of concern with respect to the proposal. Normally, municipal issues involve the
provision of services, land use/zoning hamonization, net loss of municipal tax revenue,
dispute resolution, etc.). Every effort should be made to complete reasonable arrangements
between the municipality and the First Nation bearing in mind that formal agreements are
desirable but not necessarily essential. Third-party interests must be identified and dealt with
before the proposal can proceed.

The regional ATR Committee will review the proposal to ensure that the requirements of the
ATR policy have been satisfied. To ensure that the proposal receives speedy consideration,
it is important that the First Nation and INAC staff provide all the information required for the
committee to make an informed decision. The committee will then recommend the proposal
to the Regional Director General (RDG) for approval in principle (AIP) or rejection.

If a proposal is outside the RDG’s AIP authority but the RDG and the First Nation still wish to
proceed, the RDG must forward the proposal to be considered by the headquarters ATR
Committee and subsequent Deputy Minister AIP or rejection.

The RDG (or the Deputy Minister of INAC) will grant an AIP or reject the proposal. The
approval may be subject to conditions which must be satisfied before the Minister will
recommend the granting of reserve status to the lands under the proposal.

It is important that any conditions attached to the approval are capable of being readily
satisfied. If it is unlikely that the condition can be met, the proposal should not be sentto the
RDG or the Deputy Minister for approval.

Any conditions attached to the approval by the RDG or Deputy Minister must be satisfied
before the proposal can proceed to the next step. The First Nation will be advised by letter if
the proposal has been rejected, approved, or approved with conditions. In the event of a
conditional approval, the conditions will be specified in the letter.

After the conditions have been met, the First Nation or INAC regional office can proceed with
the acquisition of the lands.

Regional INAC staff will prepare the Order in Council (OIC) recommendation and submission
requesting that the lands be granted reserve status.

The OIC submission is sent to the Minister who recommends its approval to the
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11.

12.

Privy Council.

The Privy Council either rejects or approves the OIC submission.

If the submission has been approved, the OIC is registered in INAC’s Indian Lands Registry.
Regional Lands staff should arrange for the registration of all related land title documents in
the Indian Land Registry to be attached to, or accompany, the registration of the OIC.

The First Nation and other relevant parties are notified of the granting of reserve status and
are provided with the registration particulars as required.
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